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Performance on the job and how to deal with poor pe rformance in

accordance with the law
By Byron Xypteras (Senior Associate Paradigm Leap L abour and HR Consultants)

The core reason why employers employ staff and pay them their salary or wages, is for them to perform

the job for which they have been employed, in a competent and effective manner.

In spite of this however, too often, when things go wrong and the employee is not performing the job

according to the standards expected of him/her, employers are at their wit's end on how to effectively

and lawfully deal with such poor performance, without comebacks when the matter lands up at the

CCMA. The Code of Good Practice: Dismissal, which is a schedule to the Labour Relations Act, 1995,

is a most important document. Although it is defined as a guideline, it is nonetheless as good as law,

since, if any action you have taken against an employee, whether it be for discipline or incapacity, does
not meet the minimum requirements of the Code, the CCMA will rule that your action was unfair and
either order the employee’s reinstatement, if he/she was dismissed, or compensation, for the unfair
action taken by the employer. Items 8 and 9 of the Code deal specifically with the issue of dismissals

related to poor performance, including probation, which will be addressed in a future article as a

separate subject. Item 8(2) of the Code provides, inter alia, that an employee should not be dismissed

for poor performance, unless the employer has, at least, done the following:

(a) Given the employee appropriate evaluation, instruction, training, guidance or counselling: In
essence, this means that the employer has the onus of proving that before taking the action of
dismissal, it has:

evaluated the employee’s performance against the standard expected, so that the employee
knows where his/her shortcomings are;

given the necessary instructions to the employee, so that he/she knows what needs to be
done to improve the performance;

where appropriate, provided the employee with the necessary training, if the poor
performance is due to a lack of skills; and

provided the necessary guidance and counselling on an ongoing basis, to assist the
employee and/or give him/her feedback on his/her progress, or lack thereof.

(b) After a reasonable period of time for improvement, the employee continues to perform
unsatisfactorily: A reasonable period of time will depend on the circumstances surrounding the poor
performance under consideration. There is no statutory time period. The employer will have to
show, through the processes identified in (a) above, that the employee was given a “reasonable”
period of time within which to improve his/her performance to the standard expected, but without
success.

Item 8(3) of the Code provides that the employer must show that —

it has properly investigated the reasons for the poor performance. Simply put, this means
that the employer must be able to show documented proof of its efforts to assist the
employee to improve his/her performance, in the manner set out under item 8(2), above;
and

it has considered other ways, short of dismissal, to remedy the matter. The Code is not
saying that employers are not allowed to dismiss for poor performance. It is simply providing
that the employer must be seen to have considered reasonable alternatives to dismissal for
poor performance, before deciding to dismiss. Such alternatives could include, for example,
demotion, transfer, or placing the employee in another job altogether. It is important to note,
however, that if no such reasonable alternatives exist, provided the employer can show that
it has given consideration to them, then the employer can justifiably dismiss the employee
for poor performance.

Item 8(4) of the Code provides that in the process leading up to the dismissal of the employee, he/she

has the right to be heard and to be assisted by a trade union representative(i.e. a shop steward, if one

is recognised in the workplace) or a fellow employee. The effect of the above item means, in essence,

that employees have the right to a procedurally and substantively fair incapacity enquiry before a

| www_italcham.co.za 2 info@italcham.co.ﬂ




l/ /5
“" u
m FINSTONE TA '—‘e’ ;ll [] B D gunicredit Group

FORWARDING WORLDWIDE

p—— fre e e s FERRERO
_ ML.CUPBOARDS___ 1921 | E Ignazio Messina &C.
A) OUTLEDGE MODISE - - e
) ROUTLEDGE MODISE . .
:/‘A taWestland e i SOUTHERN s S ALLOS |Lezining
ustavvestian VERS 3 Performance
Fgwc::am:a Company é‘%ﬁ EVERSHEDS SHIPYARD @rmalat l:aUHlEH’ orso-olivel 7% Knowledge

decision to dismiss has been taken. This means that, as in the case of a disciplinary enquiry for

misconduct, the employee has the right to be heard in front of an impartial chairperson, who must make

a decision on the facts of the case. Item 9 of the Code provides guidelines for persons hearing a case

for dismissal for poor performance, such as a Commissioner of the CCMA, to determine whether such

dismissal was fair or not. The Commissioner is required to consider the following, in making his/her
determination:

(c) whether or not the employee failed to meet a performance standard: The CCMA must be satisfied
that the employer is able to show that there was a performance standard against which the
employee was measured and that the employee was failing to meet that standard; and

(d) if the employee did not meet that standard, whether or not —

0] the employee was aware, or could reasonably be expected to have been aware, of the
required performance standard: In other words, as already indicated above, the employer
has the onus of proving that it has taken the employee through a process of identifying the
standard expected of the employee; that he/she was given a reasonable opportunity to meet
that standard; and that he/she was not meeting that standard;

(i) the employee was given a fair opportunity to meet the required standard: This requirement
has already been dealt with above; and

(i) dismissal was an appropriate sanction for not meeting the required performance standard:
As indicated above, the employer must show that it has considered other reasonable
alternatives to dismissal and that, in the absence of any such alternatives, dismissal was the
only reasonable sanction.

In summary, an employer will always bear the onus of proving that its dismissal of an employee was

procedurally and substantively fair. In the above case of poor performance, the employer must take

care to ensure that in all its dealings with its employees, it has followed the above minimum criteria and
that it has the necessary documentation to prove it. Failure to do so will result in the dismissal being
declared unfair by the CCMA.

For further information on the above subject, or any other labour matters that concern you, contact Byron

Xypteras on 011 640-3347, or on 082 807 7882, or on byronx@acenet.co.za.

Mobile banking - A unique opportunity for emerging markets

By Leandro Gastaldi (Anglorand Securities Ltd.)

An estimated 63% of the nearly 1bn people in Africa live in rural areas where banking
infrastructure is sparsely distributed and mobile phones outnumber fixed lines by more than
10 to 1. The increasing rise in mobile phone penetration versus banking penetration will
eventually lead to a situation where traditional banks and other financial institutions will be
forced into agreements with various mobile phone networks in order to significantly expand
the reach of their services on the African continent. These trends will also apply to a lesser
extent to other emerging countries most notably India and in the Middle East.

Various estimates have placed banking penetration on the African continent at just 20%. Even
domestically, the total “unbanked” population is estimated at roughly 50%, which compares to a mobile
penetration rate of 74%. The opportunities stemming from this mismatch are clear. Mobile penetration
rates remain low for most of Sub-Saharan Africa, averaging around 20%. However, the market is
growing exponentially, with the number of mobile phone users in Sub-Saharan Africa having doubled to
200mn from 100mn in just two years.

The most relevant example of the type of mobile banking service currently in operation include Celpay,
which operates in Zambia and the DRC, as well as M-Pesa, which operates in Kenya. Celpay is similar
in nature to local mobile payment operation Wizzit. Celpay is owned by Firstrand and uses the
Fundamo technology platform. Users can open Celpay mobile banking accounts into which funds are
deposited; these are done at specific Celpay “paypoints” but could be extended to a number of POS
terminals. Once a user has transferred funds into the mobile account, he can purchase airtime, make
specific bill payments as well as person-to-person payments to other users with a Celpay account.

| www_italcham.co.za 3 info@italcham.co.za
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Merchants who wish to offer Celpay functionality have to register as Celpay merchants and are typically
charged between 3% and 5% of the transaction value. However, the other signifcant driver that has
spurred the uptake of the Celpay model is the ability to facilitate person-to-person (or business-to-
business) payments, which have allowed informal traders selling goods in remote rural areas an
alternative to a cash-based transactional system, both in terms of their customers as well as in terms of
paying their suppliers. The popularity and success of Celpay has led to exponential growth in terms of
the transactional value flowing thru system, recently estimated at over USD 10mn per month or
approaching 5% of Zambian GDP.

Investment Opportunities

Mobile payments and mobile banking will offer both traditional banking and mobile telecoms companies
significant opportunities both in terms of cost efficiencies (reduced need for physical infrastructure in
the case of banks) as well as the opportunity to broaden existing revenue streams (particularly in the
case of mobile telecoms operators). Both Vodacom and MTN are likely to broaden their current offering
to include mobile banking transactional capacity and will benefit from this emerging trend. MTN in
particular, given its extensive operations in a number of emerging markets, where penetration rates
remain low, may benefit handsomely from the widespread adoption of mobile banking services in
regions where a vast majority of the population remain unbanked. However, a more interesting
investment opportunity may potentially be a information technology company called Fundamo.
Fundamo is a South African based technology company that provides software solutions for cellphone
banking to operators throughout Africa and increasingly the world. Fundamo has a proven track record
of providing reliable mobile payments software, the firm lists MTN Mobile Banking and Celpay as clients
and its software manages more than 1 million mobile payment transactions every week. Fundamo is
not a listed company, but investors can get exposure to the company through the unlisted Venfin.
Venfin is the venture capital vehicle owned by the Rupert family and de-listed following the sale of its
share in Vodacom to Vodafone two years ago. Venfin currently owns 29% of Fundamo. Fundamo has
historically been owned by Sanlam and Venfin, but recently they were diluted when the company raised
ZAR 36 million from Mark Shuttleworth’s venture capital fund HBD. Although investing in Venfin at the
current share price of ZAR 25 will not offer significant leverage to the success of Fundamo, we believe
that Venfin offers a low-risk exposure to Fundamo’s potential success, while offering investors an
exposure to a wide spectrum of other potentially lucrative emerging businesses ranging from
investments in alternative energy such as solar (Nasdag-listed Trina Solar) and communications
businesses such as Seacom. Venfin currently has roughly ZAR 9 per share in cash and another ZAR 9
per share in Didata shares for a total value of ZAR 18. Its investment in Sabido (ETV) may be worth up
to ZAR 7 per This translates into a NAV of ZAR 25 per share equal to the current share price. This
means investors buying at current share price levels are in effect paying nothing for the upside from
Venfin’s various other ventures including the potentially large upside from its investment in Fundamo.
As a result, we believe Venfin offers investors a low-risk opportunity to gain exposure to a number of
emerging and potentially exciting technology companies as well as the mobile payments industry.

For further information on investment matters contact Leandro Gastaldi on leandrog@anglorand.com

LEGAL CORNER

By Chris Christodoulou (Christodoulou & Mavrikis In c Attorneys)
Italy
Applying the VAT Exemption to Pleasure Craft. A recent resolution of the Revenue Office clarifies that
the value added tax exemption regime in Article 8(2) of Presidential Decree 633/72 applies to the sale
of pleasure craft if such craft are enrolled in the International Register and used for commercial charter
activities.
South Africa
Supreme Court Affirms Finality of Arbitral Awards. The Supreme Court of Appeal has confirmed that
where parties have agreed that an arbitrator's decision is final, no appeal against such a decision can

| www_italcham.co.za 4 info@italcham.co.za




FORWARDING WORLDWIDE

l/ /5
“" u
m FINSTONE TA L‘e’ ;ll [] B D gunicredit Group

p—— fre e e s FERRERO
_ ML.CUPBOARDS___ 1921 | E Ignazio Messina &C. SISRSRSASaE
Al OUTLEDGE MODISE - e
) ROUTLEDGE MODISE . .
:/‘A taWestland e i SOUTHERN s S ALLOS |Lezining
ustavvestian VERS 3 Performance
ancc:am:a Company % EVERSHEDS SHIPYARD @rmalat l:aUHlEH’ osso-olivel 77" Knowledge

be entertained. A legitimate challenge may be made only by invoking the statutory review provisions
contained in the Arbitration Act 1965.

Corporate Tax

Proposed Amendments to Taxation Bill Regarding Non-residents. A number of amendments to the
Income Act have been proposed by the 2008 Taxation Laws Amendment Bill, which focuses on non-
residents. These proposals relate mainly to anti-avoidance provisions which are to be introduced into
the revenue laws in circumstances where structures have been introduced so as to avoid the payment
of secondary tax on companies.

Change in Dividend Regime. Dividends are determined and taxed pursuant to the Revenue Laws
Amendment Act 2007. They are exempt from income tax. However, when a company declares the
dividend, it is subject to a 10% secondary tax. This tax will be changed during 2008 to create a true
withholding tax on dividends. The recipients will be subject to a withholding tax of 10%, rather than the
company declaring the dividend as liable for tax.

Employment & Labour

Court Considers Definition of 'Employee' under Labour Relations Act. The Labour Court has ruled that
the definition of an ‘employee’ in terms of the Labour Relations Act is not limited to the existence of a
common law contract of employment. Even in circumstances where continued employment constitutes
a breach of national immigration laws, an illegally employed alien will still enjoy the rights to fair labour
practices and access to the statutory dispute resolution mechanisms.

Trade & Customs

Customs Administration Enhancements Announced in Budget Speech. Increased trade is one of the
main reasons that led to the Revenue Service establishing a customs border control unit in 2006 to
provide more visible and effective enforcement at South African borders, airports and harbours.
Measures to enhance customs administration were announced in a recent budget speech.

The above articles appear in full on the web site of the International Law Office www.internationallawoffice.com*
For further information on legal matters contact Chris Christodoulou on chris@oraclelegalservices.com

Company of the month — MELGAB International

Melgab International is a family-run business that specialises in
Italian imported wine. Established in 1993, Melgab is arguably
the largest independent importer of wine to South Africa

dealing directly with major retailers, numerous restaurants,
INTERNATIONAL CC wine shops and private individuals around the country. The
Importers of Fine Italian Wine company was started as a part time pursuit between, Stefano
Gabba, and the current owner of Roberto Mela. Subsequently, its name is a combination of their
surnames (MELa+GABba). Melgab became more serious when the opportunity to supply the Oaks
Wine Club and, most sigificantly, Woolworths with Italian wine arose. The company has been building
on that ever since and is now well established around the major centres in South Africa.
Lorenzo Gabba, in charge of the Web Development, Sales, Marketing and Promotions of the company,
gave us an overview of their imported wines. “Amongst our many suppliers we are exclusive
distributors in South Africa for Gruppo Italiano Vini (GIV), Schenk International, Terredavino, Damilano,
Guerrieri Rizzardi, Rocca, La Giustiniana, Medici, Masi (Toscana), Casanova di Neri, Castellare di
Castellina, Casa Emma, Cinelli-Colombini, Distillerie A&G, Mastroberardino, Zaccagnini, Firriato,
Pellegrino, Santa Maria La Palma, and several other high-quality small producers. We have imported
several ranges of Californian wines from Ironstone Vineyards. As far as Spain is concerned, we are
exclusive agents for Bodegas Murviedro, United Wineries, Marques de Caceres, Bodegas Aragonesas
and Bodegas Ramon Bilbao. We import small quantities of South American wines, namely from Finca
Flichman (Argentina) and Misiones de Rengo (Chile) through their European agents.”
For more information please contact Vincenzo Gabba at enzo@melgab.co.za or www.melgab.co.za.
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Experience Alfa Romeo like never before...
And win a trip to Italy to drive the Alfa 8C

There’s nothing quite like an Alfa Romeo.
Park one in your driveway and the
neighbourhood instantly becomes that teeny
bit more glamorous. Climb in one and prepare
to be seduced by the voluptuous, Italianate
dashboard. Drive off in one and experience a
little slice of Latin exotica. Marketing hype?
Perhaps, but there’s no denying that inherent
in every Alfa Romeo is that indefinable
something; that warm glow of pride and
appreciation you feel every time you lift up the
garage door and catch a glimpse of that
unmistakable badge.
Well, in celebration of all that is Alfa Romeo,
South Africa will play host to the Alfa Romeo
8-Day Experience from the 21st to the 28th
June, culminating in the Alfa Romeo Day at Kyalami on Sunday, 29th June. The 8-Day Experience is a
huge test-drive initiative. All Alfa Romeo dealers will participate in this week of heightened activity by
staging displays in prominent shopping precincts all around the country and by offering test-drives of all
the latest Alfa models. The latter will be coupled to highly competitive finance packages that will be
available to prospective customers. The best news, however, is that everyone who test drives one of
the new Alfa Romeo models stands the chance of winning a trip to Italy to drive the Alfa 8C, a vehicle
which undoubtedly represents the ultimate expression of design and mechanical excellence.
Moving to the Alfa Romeo Day at Kyalami on the 29th June 2008 - this promises to be the biggest
gathering of Alfa Romeos ever held on the African continent. It's not just for Alfa Romeo drivers,
however, it's also for those who want to pilot Italy’s finest as there will be plenty of opportunities to test
drive many different new Alfa models around the race track under controlled circumstances.
Other attractions include a ‘brand tunnel’, in which visitors will be able to walk through a vehicular time
tunnel and view Alfa Romeos from yesteryear to the current line-up. There will also be a fully equipped
children’s play area to allow mom and dad to savour Milan’s choicest motoring fare in peace.
However, the star of the show will be the Alfa Romeo 8C Spider, fresh from its debut at the Geneva
Motor Show. This will take pride of place in the display area and will provide a tantalising foregleam of
what lies in store for the lucky winner of the test-drive competition.
It's worth mentioning that this year's Alfa Romeo 8-Day Experience and Kyalami Day takes on special
significance as the 24th June marks the 98th birthday of the illustrious marque. This is therefore, the
run-up to the centenary of Alfa Romeo in 2010 and the marque is in the best shape it’s ever been — with
much more to come. In addition to Alfa Romeo’s re-entry into the biggest car market in the world, the
United States, as well as the raft of new models that are waiting in the wings including the new B-
segment competitor in the form of the MiTo, much behind-the-scenes work has been done to take
quality to new levels. The Pomigliano plant near Naples for example, was closed for two months
(January and February 2008) in order to completely refurbish the facility and retrain all 6000 workers.
The cost of this quality injection was 100 million euros and that excluded the considerable loss in
revenue incurred by Alfa Romeo due to the lack of supply of vehicles over the shutdown period.
Clearly, the Fiat Group CEO, Sergio Marchionne and Luca de Meo, Head of the Alfa Brand, are on a
mission to make the reality as strong as Alfa Romeo’s potential.
Media Enquiries: Clynton Yon, General Manager: Communication & Institutional Relations, clynton.yon@fiat.com
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